Baca, the lead miner, had not attempted to stop Maldonado.
In addition, he did not see that the cap and post were secure
(Tr. 51).  Elliott, a co-worker, had to go after a ladder.  He
could have held the post to keep it from falling over.  The cause
of the accident was that nothing was secure (Tr. 51)'.  This
accident would not have happened had the cap been secured, pinned,
or supported by the pedestal (Tr. 52).

The company said Baca and Sullivan were designated "competent
persons."  Sullivan told the inspector he did not investigate but
he instructed the leadman in his duties (Tr. 53, 81-82).  John
Thompson and David Wolfe told the inspector they were "competent
persons" and so designated by the company (Tr. 80-81).

The inspector did not check the log books from previous
shifts to see who had signed the logs as the designated person
(Tr. 82, 83).

This crew had changed out the post on the opposite side of
the drift the previous day (Tr. 88).  On that occasion, Maldonado,
who was then the leadman, performed the same task (Tr. 91-92).

Respondent's evidence:  F. K. Dershimer, the acting general
manager, testified that the mine captain designates the level
supervisor as the "competent person," for the purpose of the
regulation.  If the level supervisor is not present, then the
mine captain does the walk-through for safety checks or he desig-
nates another person.  Compliance with the walk-through is recorded
on the shift report under the portion marked as "Supervisor".
The time of the safety check, followed by the supervisor's initials,
are also entered on the shift report (Tr. 118, 119, Exhibit R 1).
If the supervisor saw something that needed to be fixed he would
so direct (Tr. 123).

James Sullivan was in the employ of respondent between
January 30, 1978 to May 14, 1982.  He has 12 years of mining ex-
perience.  He was hired as a long-hole driller and later was
promoted to level supervisor, then to level foreman (Tr. 129-131,
152).  Sullivan's experience in replacing posts has come about by
watching Harrison & Western crews, in inspecting, and as a helper
in installing steel (Tr. 162).  Sullivan considered himself competent
because he has used good judgment in putting up steel (Tr. 162) .

Lead miner Baca had the responsibility for watching this crew
and seeing they work safely (Tr. 158, 159).  But only Sullivan, and
not Baca, had the responsibility to check the entire level (Tr. 159).

On the day before this accident the same crew had changed out
the post on the opposite side of the drift.  Maldonado described the
correct procedure to Sullivan.  When he was on the scene, Sullivan
discussed the situation with Cruz and Francisco.  He told them to
follow the same directions as before.  On the day he was killed,
Maldonado was doing the work improperly and he was not following
his stated procedure (Tr. 165-168) ..S.  Steel
